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ties, but leave the question of their validity to be settled by the 
persons interested, or by the tribunals to whose jurisdiction they 
appropriately belong. 

We have considered it our duty to examine the several questions 
which arise upon the record, so that the important interests in- 
volved in them may be relieved from further embarrassment and 
controversy. In our opinion, the failure of the devise to the cities 
would not have benefitted the appellees ; for that, the limitation 
over to the States of Maryland and Louisiana would have been ope- 
rative in that event. 

We close our opinion with expressing our acknowledgments for 
the aid we have received from the able arguments at the bar, and 
the profound discussions in the Supreme Court of Louisiana, with 
whose judgment we have concurred. 

The decree of the Circuit Court for the Eastern District of 
Louisiana is reversed, and the cause remanded to that Court, with 
directions to dismiss the bill of the plainthTs, with costs. 



District Court of the United States for the Mart/land District. 
Special Session, February, 1854. 

UNITED STATES VS. THE BAEQUE ANNA. 

1. The limitation of two pasaengers for every five tons of a vessel's measurement, 
by the 1st and 2d sections of the Passenger Act of 1819, has been repealed by the 
10th section of the Act of 1849. 

2. No conviction can be had under the Passenger Act of 1847, except where an 
illegal number of passengers has been taken on board at a foreign port, with the 
intention to bring them into the United States, and where such illegal number has 
been actually brought in; or where an illegal number has been taken on board at 
a port in the United States, with the intention to transport them to a foreign port. 
The mere intention to violate the law, formed in a foreign country, and not com- 
pleted by the illegal importation, is insufficient. 
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3. In the determination of the liability of a vessel, under the Passenger Act of 1847, 
the Court will be guided by her custom house measurement, which has been de- 
livered by the Surveyor of the port to the master or owner of the vessel, in pre- 
ference to any subsequent measurement on the part of the Government. 

4. The term " personal luggage," in the Act of 1847, only includes wearing apparel, 
bed and bedding of the passengers, required for their comfort and convenience of 
the voyage, and does not extend to furniture, stores, or other articles not neces- 
sary for their personal convenience. 

5. The principles by which the Court will be guided in the determination of the 
cases under the Passenger Act of 1847. 



This was a libel filed by the District Attorney of the United 
States, to enforce a forfeiture, under the acts of Congress passed in 
relation to passenger vessels. The facts fully appear in the opin- 
ion of the Court. 

William Meade Addison, (IT. S. District Attorney) for Libe- 
lants. 

Messrs. Brown and Bume for the Claimants. 



The opinion of the Court was delivered by 



Giles, J. — The case of the United States vs. the Barque Anna, 
belonging to Bremen, has received the careful consideration of the 
Court, since its adjournment. Its trial occupied the attention of 
the Court for twelve days, and I do but justice to the learned coun- 
sel engaged in it, when I say, that the investigation has been 
conducted throughout, with a learning and ability, and an in- 
dustry fully commensurate to the large amount depending on its 
issue, and the important interests connected with it. The Barque 
Anna was seized by the Collector of this Port, on the 24th of De- 
cember last, for an alleged violation of the Acts of Congress passed 
in reference to passenger vessels. She was claimed to be forfeited 
by the 2d section of the Act passed 22d February, 1847. 

That section reads as follows : " That if the passengers so taken 
on board of such vessel, and brought into, or transported from the 
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United States aforesaid, shall exceed the number limited by the 
last section to the number of twenty in the whole, such vessel shall 
be forfeited to the United States aforesaid, &c." 

The said Barque was also claimed to be forfeited under the 2d 
section of the Act of 1819, entitled " An act relating to passenger 
ships and vessels," and which act limited the number of passengers 
to be carried in any vessel to two for every five tons of the custom 
house measurement of such vessel. The seizure was regular, and no 
question has been raised in reference to it. The libel in this case 
was filed by the Attorney for the United States, to enforce the for- 
feiture. And I understood him to contend, 

1st. That the limitation of two passengers for every five tons of 
the vessel's measurement has never been repealed. 

2dly. That the offence consists in taking on board, at a foreign 
port, more than the legal number of passengers, although the vessel 
may not bring more into this country than the legal number. 

3dly. That the Court must be guided in the investigation and de- 
termination of this case by the actual measurement of the Barque, 
made since her last arrival here, by witnesses who have testified on 
the trial ; and that the Government is not bound by the custom 
house measurement of said Barque, a certificate of which had been 
given by the surveyor of the port to the captain of said Barque. 

4thly. That the term " personal luggage," in the act of 1847, 
must be confined to such articles as are ordinarily used and required 
by emigrant passengers on voyages of this kind, and cannot be 
construed to include furniture, stores, or other articles not requisite 
for their personal convenience on the voyage. 

During the trial, the captain of the barque was offered as a wit- 
ness by the claimants, but he was objected to by the Attorney for 
the United States on the ground of incompetency. His testimony 
was, however, taken, subject to the exception that the Court might 
have time to look into the question. I have done so, and am 
clearly of the opinion that he is not a competent witness in a case 
of this kind. Whatever might be the rule of law on this subject 
in a proceeding in rem, instituted by a private suitor, and of which 
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I say nothing, I think that in a case of seizure for a violation of 
any of our revenue or other acts of Congress, where the offence 
consists in the •wrongful act of the master of the vessel, and where 
the judicial sentence or decree is conclusive, not only with respect 
to the thing seized, but also with respect to the incidental rights 
and responsibilities of the parties concerned, the master is not a 
competent witness. And in my investigatian of this case, I have 
not referred in any manner to the testimony of the captain. 

The first law in relation to passenger vessels was passed on the 
2d of March, 1819. It provided, as I have stated, that no vessel 
should bring from any foreign port into the United States, or 
transport from the United States to any foreign port a greater 
number of passengers than two for every five tons of any ship or 
vessel, according to custom-house measurement. The trade of the 
importation of passengers was then in its infancy, and the legisla- 
tors of that day never dreamed of the manner by which their good 
intentions would be frustrated, and the objects they sought by the 
enactment of that law wholly defeated. As the law contained no 
limit to the amount of freight to be brought in passenger vessels, 
and as the freight was always first taken in, it became the practice 
to get all the freight you could, and then crowd in the passengers 
afterwards. Ship fever and death was the consequence to hundreds 
of the victims of this imposition, until the humanity of the nation 
was aroused, and it appealed loudly to Congress in 1847 for fur- 
ther legislation. That appeal was answered by the passage of the 
act of that year, to which I have already referred. That act came 
from the Judiciary Committee of the House, and was reported by 
Mr. Rathbun, of New York, no doubt after a careful review of 
the many facts of imposition which the history of this trade into 
the port of New York for several years preceding, afforded. It 
protected the passenger by requiring the ship owner or master to 
afford him a certain space of superficial feet, varying in extent, ac- 
cording to the deck he occupied, for the accommodation of himself 
and his personal luggage. But it still retained the limitation of 
two passengers to every five tons of the vessel's measurement. It 
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was found in the course of that year, that in many cases where pas- 
sengers were taken on board a vessel, and the space required by the 
act of 1847 fully given to them, their number would exceed the 
proportion of two to every five tons. And as Congress thought 
that the protection given to emigrants by the act of 1847 was full 
and ample, if faithfully enforced, by the 10th section of the act of 
1848 they repealed the limitation of the act of 1819. The attor- 
ney for the United States contends that this section only repeals 
"the first section of the act of 1819," and not the second section ; 
but the first is the section that virtually contains and prescribes the 
limitation, and the second merely forfeits the vessel if this limita- 
tion be exceeded by the number of twenty passengers. This barque 
cannot, therefore, be forfeited under that act. 

Now, in reference to the second point made by the learned pro- 
secutor in behalf of the Government, what are the provisions of the 
law of 1847 ? The first section of said act, leaving out for the 
present all that part which speaks of stores, luggage, &c, reads 
thus: "That if the master of any vessel, &c, shall take on board 
such vessel at any foreign port or place, a greater number of pas- 
sengers than in the following proportion to the space occupied by 
them and appropriated for their use, on the lower deck or platform, 
one passenger for every fourteen clear superficial feet, &c, with 
intent to bring such passengers to the United States, and shall 
leave such port or place with the same, and bring the same or any 
number thereof, within the jurisdiction of the United States 
aforesaid." 

And the second section provides " that if the passengers so taken 
on board of such vessel, and brought into or transported from the 
United States, &c." 

The Court thinks that under this law, no conviction can take 
place, except where an illegal number of passengers has been taken 
on board at a foreign port, with the intention to bring them into 
the United States, and such illegal number has been brought in, or 
where an illegal number has been taken on board at a port in the 
United States, with the intention to transport them to a foreign 
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port. In the former case the court would have no right to convict 
for the mere intention formed beyond the jurisdiction of the United 
States. The intention must be carried out by the illegal importa- 
tion into this country. Even if the law were doubtful, we should 
not so construe it, as to make Congress violate the law of nations, 
and attempt to punish offences committed beyond the jurisdiction 
of the country. 

But the court deems the language of the law clear, beyond all 
question upon this subject. The word " so" in the second section 
upon which the learned counsel for the United States relied to sup- 
port his view, obviously refers to the " intention to bring into or 
transport from the United States" as mentioned and specified in 
the first section. In reference to the third point, to wit : By what 
measurement is the court to be guided in ascertaining the capacity 
of the vessel for passengers ? it appears clear to the court, tbat 
whenever the officers of the Government have measured the vessel, 
ascertained her capacity, and given that result to the captain upon 
which he has acted, the Government would be bound by it. It 
appears by Captain Barnes' testimony, page 30, and also by the 
testimony of Captain McDonald, that it is the usage and practice 
of the officers of the Government at this port, to measure all 
passenger vessels, where they have not been previously measured 
at some other port of the United States, and to give to their masters 
a certificate of said measurement. Now, this practice would bind 
the Government, except where it would come in conflict with the 
provisions of the law on the subject. 

For this principle, I refer to the case of the United States vs. 
Fillebroio, to be found in 7th Peters' Supreme Court Reports, page 
28. But if no usage had been proved, I should still hold that the 
proper measurement was the one made by the surveyor of the port, 
and under his direction, and on which the master and owners of the 
vessel had acted. For, as no one is designated by the law of 1847 
to make the measurement, if we do not take the custom house mea- 
surement, by what measurement shall we be guided? By the 
measurement in a foreign port, or by the measurement of any ship 
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carpenter employed by the master here ? We have seen enough in 
this case to show us that this rule would lead to great confusion. 
In the regulation of vessels coming into our ports, to be examined 
and inspected by our officers, to ascertain whether they have com- 
plied with our laws, Congress must have intended that the capacity 
of these passenger vessels should be ascertained and declared by 
the same officers whose duty it may be to enforce the penalties for 
their violation. We must take the custom house measurement, 
therefore, where no part of the space usually allowed to passengers 
is occupied by cargo, stores, &c, but where the whole space for- 
merly measured is not appropriated to and used by the passengers. 
Barnes proves that it is the practice of the boarding officer to mea- 
sure the space actually occupied by them. The master must, at 
his peril, see that in the space actually allotted to the passengers 
in the particular voyage, he attempts to carry no more than that 
space would contain by the custom house measurement, after deduct- 
ing for the spaces he may have thought proper to occupy with cargo, 
stores, &c. To enable him to make this calculation, it is usual for 
the boarding officer, when he makes his first measurement, to fur- 
nish the master with a diagram of his vessel, showing her capacity 
for passengers in sections. The captain of the Anna was furnished 
with such a diagram. By that diagram, which the captain had 
with him since 1851, and which was made for him by Captain 
Barnes, then the official measurer of vessels at this port, it appears 
that the two spaces forward and aft, enclosed by the supposed bulk- 
heads, would contain 534 superficial feet, equal to 38 passengers, 
leaving 154 passengers for the middle space. 

By Captain Barnes' diagram, marked R. C. B., and made by 
request of the counsel of the claimants in this case, the middle 
space between the bulkheads contained 2083 superficial feet, equal 
to 149 passengers, and the spaces within the bulkhead contained 
608 superficial feet, equal to 43 passengers. This was made from 
the data furnished by the custom house measurement. 

By Mr. Abrahams' calculation, the capacity of the vessel between 
the bulkheads was 2122 superficial feet, equal to 151 passengers, 
and the spaces behind or enclosed by the bulkhead contained 479 
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superficial feet, equal to 34 passengers, and making the whole 
number 185. 

By the measurement made by Messrs. McDonald, Barnes and 
Abrahams, it appears that the middle space contains 2074 super- 
ficial feet, equal to 148 passengers, and the spaces back and for- 
ward of the bulkheads contain 527 superficial feet, equal to 37 
passengers. So that it appears by any and all of these diagrams 
and calculations, the middle part could not be made to contain legal 
space for more than 154 passengers at the outside. She then carried 
and brought into this country 20 over the number ; and is forfeited 
by the Act of 1847, if the Court is satisfied from the testimony, 
that the space forward of the supposed bulkhead was not appro- 
priated to and used by the passengers ; or, at least, that space was 
not left there for at least one or more passengers. And here, before 
I discuss the testimony in reference to this part of the case, it is 
necessary to settle what is included in the term "personal luggage," 
used in the Act of 1847. 

The term "luggage" is used in England, as I am informed, in 
the same sense in which we use the word "baggage" in this country. 
Now, it has never been ascertained with certainty what things may 
or may not be included in the term baggage ; but I should suppose 
it would be limited to such articles of necessity or personal conve- 
nience as are usually carried by passengers for their personal use, 
and would not include merchandise or other effects. For this con- 
struction, see Story on Bailment, sec. 499 ; 9 Humphreys (Tenn.) 
Reports, 622; 11 id. 419; 5 Cushing, 69; 25 Wendell, 459. 
And more particularly is this construction required for this Act, in 
which the word "personal" is placed before the word "luggage." 
Congress was aware that these emigrants frequently .brought with 
them articles of furniture, agricultural and mechanical instruments, 
and determined, by the passage of this act, that none of these things 
should occupy a part of, or interfere with the space of the vessel 
which was required to be appropriated for the use of each passenger 
on the voyage. I shall therefore always hold, in the construction 
of this passenger act, that the term "personal luggage" only 
includes wearing apparel and bed and bedding of the passengers 
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required for their comfort and convenience on the passage. Any 
other construction, it appears to me, would defeat the wise and 
humane views of the legislature in the enactment of the law. The 
learned counsel of the claimants, by the course of their examina- 
tion, sought to enlarge the construction of these words, so as to 
include all articles which the passengers were permitted to bring in 
duty free. But it will be found, on an examination of the Tariff 
Act of 1846, that many articles are admitted with the passengers 
free of duty that could not come under the classification of "per- 
sonal luggage" in the most liberal construction of that term. 

Now, having settled the construction to be given to these words 
in the Act of 1847, let us look at the testimony in the case. And 
here I approach the only part of the cause which has given me any 
embarrassment. The testimony is apparently contradictory — and 
I have felt, during my examination of this testimony, more disposed 
than ever, to sympathize with juries who are called upon so fre- 
quently to reconcile or draw their deductions from conflicting evi- 
dence. But in the review of this testimony, I have been guided by 
what I consider to be two leading rules of evidence. 1st. That in 
all cases of conflicting evidence, the first step in the process of 
inquiry should be, to ascertain whether the apparent inconsistencies 
which it presents, may not, without violence, be reconciled ; and if 
not, to what extent and in what particulars, the adverse evidence is 
irreconcilable. 

And 2dly. That in case of conflict of testimony, the greater 
weight should be given to the testimony of those witnesses whose 
position gave them the best opportunity for observation. 

Now, by the testimony in the case, what was the condition of the 
forward part of this vessel between decks on her last voyage ? The 
Government has produced ten witnesses in all, only one of whom, 
Dr. Pahmeyer, undertakes to speak of its condition when they left 
Bremer Haven and on the passage. Eight of these witnesses, 
Messrs. McDonald, Pickering, Williams, Winter, Bosley, Burrier, 
Collier and Pitts, are custom-house officers at this port, and only 
saw the vessel after her arrival here. And of all these, Captain 
McDonald is the only one who speaks of what was contained in the 
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forward space at the quarantine. He boarded the barque on the 
19th, at quarantine, but did not measure her until the 21st of 
December, after her arrival at the wharf. Mr. Pickering did not 
see her until the 23d December. Williams does not speak of the 
condition of the forward space until he held the line to measure the 
vessel on the 21st, and then he says " he did not look over the 
casks to see what was behind them." Bosley took no particular 
notice of what was forward. Collier saw nothing forward. Bar- 
rier never went below until the vessel arrived at the wharf; and 
then he cannot say what was behind the casks. Pitts did not 
examine what was behind the forward bulkhead, and Winter only 
saw a few casks forward. 

Mrs. Pahmeyer never went below until the morning of the 
vessel's arrival at the wharf. And Dr. Pahmeyer's testimony 
presents this contradiction : that when the vessel left Bremer Haven, 
the space forward was pretty full of tierces, chests' and casks — and 
yet he says, that after the storm he saw a great many more there. 
Besides, I could not rely upon the testimony of a professional man 
whose memory is so treacherous that he could not recollect the 
names of the patients whom he had attended, or the name of the 
lawyer whom he had employed in what he considered an important 
cause. Now the claimants have proved by twelve witnesses who 
were in the vessel for nearly two months, and who were passengers 
between decks, and, therefore, must have seen this part of the 
barque daily ; that when she left Bremer Haven, there was nothing 
forward but one or two passengers' chests, and that subsequently 
when they had left England they encountered a storm by which 
water got into the lower hold and wet the passengers' chests and 
casks that were there. They were brought up, their clothes and 
bedding dried, and then put forward with two casks of potatoes ; 
but that the space was at no time full or anything near full. That 
they could at all times go round the casks and forward of them, 
and march about there for exercise. And that there was no rope 
or cargo there. They are confirmed in this statement by the mate 
and cook of the barque. 

Now, may not all this testimony be reconciled without imputing 
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perjury to any one ? I think so ; and I think the mate's testimony 
gives the key to unlock this apparent difficulty. He says, that 
there were a few passengers' chests forward when they left England, 
that more were placed there after the storm, together with the two 
casks of potatoes, and that after they arrived at quarantine and a 
part of the passengers were gone, they began to clean up between 
decks, and he placed in the forward space some ropes and several 
barrels. Albert Christopher also testifies to the placing the rope 
there after the arrival of the vessel. Ernest Schultze testifies that 
there was no rope in that space forward on the voyage ; that he left 
the Anna the day she came to the wharf ; that he went down to the 
vessel the next day to get his things ; that he went between decks 
and he took notice that the state of things about the foremast was 
npt the same as before, different articles were taken away and 
other things put there that were not there before. Another wit- 
ness speaks of their taking down the berths, and one of the witnesses 
for the Government speaks of seeing boards forward between 
decks. They were no doubt the boards of the berths which had 
been taken down. Now from this testimony can the Court say 
that this forward space was entirely occupied, and the passengers 
had no use of the same? 

It contained 262 superficial feet, equal to 18 passengers. Now, 
place there all the boxes of which any of the witnesses have spoken, 
say 30, and you would not fill but a little more than one-third of 
the space. Add to them the three casks, and you will still have 
more than half of the space vacant, or legal capacity for nine 
passengers. Now, can a conviction be justified upon such testi- 
mony ? The burden of proof is upon the Government in a case 
like this, and if the mind of the court is in doubt, it should not 
enforce the forfeiture. If this forward space had been filled up 
with cargo, the government could have shown it by Mr. Cole, the 
inspector, who discharged the vessel. They have failed to do so 
and have not proved a case entitling them to a decree of forfeiture. 
I will therefore sign a decree dismissing the libel filed in this 
case. 



